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Personnel Retirenment System (hereinafter referred to as “the
plan”), which is funded by contributions from enpl oyee nenbers,
their enployers, and investnent earnings. See AR S. § 38-843.
Under the plan, a nenber’s nonthly retirenent benefit is cal cul ated
as a percentage of salary based on years of service. See id. 8§ 38-
845. The plan further provides for the nonthly paynent of a
reduced anount to a “surviving spouse” upon the nenber’s death.
See id. 8§ 38-846(B)

I n Septenber 1987, after Raul had retired, he and Guill erm na
were divorced in the Pima County Superior Court. Each spouse was
awar ded “50% of the retirenent benefits from Husband’ s enpl oynent
with Santa Cruz County.” The dissolution decree further provided
as foll ows:

6. Petitioner [Raul] shall arrange to secure

paynent of 50% of the nonthly retirenent
benefit directly to Respondent [CGuillerm na],

if possible. Petitioner shall provi de
Respondent with proof of efforts to acconplish
sane.

7. Petitioner shall name Respondent as an

irrevocabl e beneficiary of 50% of any death

benefits payable by reason of his forner

enpl oynent with Santa Cruz County. Petitioner

shal | provi de Respondent with docunentati on of

sai d beneficiary designation.
Thereafter, Qiillermna collected one-half of Raul’s retirenent
benefit until his death in 1995.

On April 26, 1989, Raul and his second wife, Ana, signed an

“Irrevocabl e Assignnent” granting Quillermna “50% of any and al

benefits payable from the Public Safety Personnel Retirenent
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System be these retirenent benefits, death benefits or refund
benefits.” The docunent further states that
ANA PARADA hereby agrees that she will remt one-
hal f of any and all proceeds paid to her as the surviving
spouse of RAUL N. PARADA to GU LLERM NA SUAREZ PARADA
ANA PARADA does hereby irrevocably assign to

GUI LLERM NA SUAREZ PARADA 50% of any and all benefits

payable to her or to which she nay be entitled fromthe

Public Safety Personnel Retirenment System earned by or

payabl e by reason of RAUL N. PARADA s participation.

Qui |l l erm na Parada’s signature does not appear on this assignnent,
nor is there evidence in the record regarding the circunstances
surrounding its execution.

Oh May 5, 1989, the attorneys for Raul and QGuillermna
presented the court with a “Stipulation and Order Mdifying Decree
of Dissolution,” which recites in part: “It is further agreed that
Ana Parada shall join in the irrevocabl e assi gnnment of 50% of athe
[sic] nonthly death benefit and agrees to be bound by this Court’s
Order in such regard, and only for the purposes of this agreenent
is a party to this action.”* W cannot discern fromthe record
whet her the April assignnent was attached to the stipulation, or if
the court knew it had already been executed. In any event, the

judge signed the order despite the fact that neither Ana Parada nor

her | awyer, assum ng she had one at the tine, was a party to the

1 The stipulation and order also includes a prom se by Rau
to designate Guillermna “as the refund beneficiary of 50% of the
benefits described in AR S. Section 38-846(H)”(now subsection F).
The record contains a copy of an undated letter fromhimto the
pl an adm ni strator making this designation. The issues presented
here do not concern refund benefits.

3
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stipulation. Mreover, there is no indication in the record that
she ever nmade a formal appearance in these di ssol ution proceedi ngs.

Upon Raul’s death in the fall of 1995, Ana began receiving the
surviving spouse’s benefit but did not share it with GQuillerm na,
who thereafter brought suit for breach of contract and quantum
meruit. Venue was transferred to Santa Cruz County, where Ana
resides. |In Cctober, 1996, the trial court ruled that although the
assignnment was invalid, Guillermna retained a community interest
in Raul *s death benefit. Therefore, it granted sunmary judgnent in
her favor.

The court of appeals agreed that AR S. 8§ 38-850 prevented
both Raul and Ana from assigning any portion of Raul’s death

benefit to Quillerm na. Parada v. Parada, 191 Ariz. 421, 423, 956

P.2d 1243, 1245 (App. 1997). Like the trial court, however, it
found nothing in the statutes indicating “a legislative intent to
deprive the non-enpl oyee ex-spouse of whatever conmunity interest
he or she m ght have in the enpl oyee spouse’s death benefits.” 1d.
at 424, 956 P.2d at 1246. It reversed the summary judgnent in
favor of Quillermna, holding that she had an interest in such
paynments to the extent that she m ght not have received her ful

comunity share of Raul’s retirenent benefits before his death, id.
at 423-24, 956 P.2d at 1245-46, and remanding the case to the tri al
court for a valuation of those benefits at the tinme of dissolution.

Quillerm na petitioned for review
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Type of Pl an

The court of appeals m scharacterized the retirenent program
here as a “defined contribution plan.” 1d. at 423, 956 P.2d at
1245. The am cus fund manager asks that we correct this error to
reflect that we are dealing wth a defined benefit plan.

A defined contribution plan is one “which provides for an
i ndi vidual account for each participant and for benefits based
solely on the anmount contributed to the participant’s account, and
any incone, expenses, gains or |osses, and any forfeitures of
accounts and of other participants which nmay be allocated to such
participant’s account.” 26 U S.C. 8§ 414(i). In contrast, a
defined benefit plan is one in which “benefits are specified in
advance, usually as a percentage of salary and related to years of

service, and no account is kept for the enployee.” Johnson v.

Johnson, 131 Ariz. 38, 42, 638 P.2d 705, 709 (1981).

Here, when a nenber of the plan qualifies for retirenment, he
or she “shall receive a nonthly anount which equals fifty per cent
of the nenber’s average nonthly benefit conpensation.” A R S
8 38-845(A). The percentage is adjusted up or down according to
t he enpl oyee’s I ength of service. See id. Wen the enpl oyee dies,
the surviving spouse is entitled to “a nonthly anobunt equal to two-
thirds of the nonthly anount of pension which the decedent woul d

have received imediately before death.” 1d. 8§ 38-846(B).2 In

2 In 1999, the legislature increased the anobunt of the
benefit fromtwo-thirds to three-fourths. See Laws 1999 Ch. 50,
§ 5.
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addition, even though enployees contribute to the plan, no
i ndi vi dual accounts are kept. See id. § 38-850(B). Thus, the
statutes clearly create a defined benefit plan, not a defined

contribution plan. See Mller v. Mller, 140 Ariz. 520, 523, 683

P.2d 319, 322 (App. 1984) (examning this plan and holding that it
is a “defined benefit plan”). Qoviously, this distinction could be
i nportant during the asset val uati on phase of an appropriate case,
though it has little inpact here.

No i ndividual account ever existed in Raul’s nane. \Wen he
st opped working, retirenent benefits in a fixed anount were payabl e
until his death. Follow ng the divorce, Guillerm na coll ected one-
hal f of those paynents. After Raul died leaving a surviving
spouse, Quillermna wanted to continue receiving one-half of the
nont hly death benefit. In our view, the |law does not allow for
this.

Assi gnnent of Benefits

W agree with the trial court and the court of appeals that

the purported assignnent of benefits to Guillerm na was not valid.

AR S. 8§ 38-850(C) unequivocally states that the assignnent of

[b] enefits, enpl oyee contributions or enpl oyer
contributions, includinginterest, earnings and all ot her
credits, payable under this system. . . either voluntary

or involuntary, prior to actually being received by the
person entitled to the benefit, contribution, earning or
credit, under the terns of the system and any attenpt to
. assign . . . any such right hereunder shall be
voi d.

The attenpted incorporation of the assignnent into the
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nodi fi ed decree of dissolution did not cure this defect. Wile it
may be true that even an erroneous judgnent is conclusive as to the

parties, see Arizona Downs v. Superior Court, 128 Ariz. 73, 76, 623

P.2d 1229, 1232 (1981), the mere assertion in the stipulation and
order that Ana was a party for purposes of the nodification was
insufficient to bind her. “Parties cannot be brought into court
and a valid judgnent rendered for or against them by nerely

including themin the judgnment.” MDonnell v. Southern Pac. Co.,

79 Ariz. 10, 12, 281 P.2d 792, 793 (1955). Aside from her
signature on the purported assignnent, we find nothing in the
record to suggest that Ana was given proper notice of the
nodi fication hearing or that she ever appeared personally or
t hrough counsel at any stage of the proceedings. She cannot,
therefore, be subject to the court’s decree.

Benefits Pursuant to AR S. 8§ 38-846

Qui |l erm na argues, however, that even w thout the assignnent
she qualifies as a “surviving spouse” under the statute providing
for benefits payable upon the death of the enployee. A RS
§ 38-846(A) reads in part:

I f the spouse of a nenber or retired nmenber is surviving

at such nmenber’ s death, the spouse shall be eligible for

a surviving spouse’s pension, provided that such spouse

had been married to the decedent either for a period of

at least two years prior to such nenber’s date of death

or during such nenber’s service.
The statute does not define “surviving spouse.” It also does not

allow the nenber to specify the recipient of this benefit, in

contrast to 8 38-846(F)(fornerly subsection H), which permts the

7



114

115

designation of a “refund beneficiary.”
In considering Guillermna s argument, we apply the plain

meani ng of the |anguage in question. See State v. Scotia, 146

Ariz. 159, 160, 704 P.2d 289, 290 (App. 1985) (“Statutory
construction applies generally accepted neanings to chall enged
words or terns.”). Comon definitions of “spouse” include “married

person,” Merriam Webster's Collegiate Dictionary 1138 (10th ed.

1996), and “[o]ne’s husband or wife by lawful marriage; a married

person,” Black’s Law Dictionary 1410 (7th ed. 1999). In every

instance, the definition refers to a current status, not a forner
one.

Had the legislature intended 8§ 38-846 to include ex-spouses,
it could easily have said so. This is particularly true given our
alarmng divorce rate. Additionally, if the plan were to enbrace
former wi ves and husbands, nore than one person woul d frequently be
eligible to receive a “surviving spouse’s pension.” Such an
interpretation does not square wth the statute’'s explicit
reference to “the spouse . . . surviving at such nenber’s death”
(enphasi s added), which plainly inplies that only one person can be
eligible to receive such benefits. C. A RS 8§ 38-846(E), (F)
(providing benefits for eligible children). W thus hold that a
former spouse is not a surviving spouse and nmay not collect death

benefits under the statute. See Koelsch v. Koelsch, 148 Ariz. 176,

178, 713 P.2d 1234, 1236 (1986) (“The statute restricts death

benefits to current spouses and children.”); see also Lack v. Lack,
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584 S. W 2d 896, 899 (Tex. App. 1979) (interpreting a Texas pension

pl an and reaching a simlar conclusion); Arnold v. Departnent of

Retirenent Sys., 912 P.2d 463, 465 (Wash. 1996) (excluding formner

spouses fromrecei pt of death benefits).
Benefits as Community Property

@Quillerm na next argues that she has a community property
interest in the death benefits because they result from Raul’s
enpl oynent with Santa Cruz County, during which the two of them
were husband and w fe. Generally, all property acquired during
marriage is conmunity property, except that acquired by gift,
devi se, or descent. See ARS. § 25-211.°® W have held that
retirement benefits are community property to the extent that they
are paid for wwth community funds or earned with community effort.

See Koel sch, 148 Ariz. at 181, 713 P.2d at 1239.

The plan in question, which includes benefits at both the
enpl oyee’s retirenent and death, was bought and paid for wth
comunity |abor and funds. It nust, therefore, be treated as
comunity property in the absence of sone showng that “the
| egislature in clear and unequivocal |anguage intended to deprive
t he ex-spouse” of such an interest. Koelsch, 148 Ariz. at 180, 713

P.2d at 1238 (quoting Haynes v. Haynes, 148 Ariz. 191, 196, 713

P.2d 1249, 1254 (App. 1984)).

3 The legislature anended this statute in 1998 to exclude
fromcommunity property that which is “acquired after service of a
petition for dissolution of marriage . . . if the petition results
in a decree of dissolution of marriage . . . .” A RS § 25-211

9
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A R S. 8§ 38-846 defines the benefits payable at the death of
t he enpl oyee. As we have already noted, the enployee may not
designate a primary beneficiary. Instead, benefits are paidto his
or her “surviving spouse,” and thereafter to eligible children.
Remai ni ng anounts, if any, go to a residual or “refund” beneficiary
that can be naned by the enployee. See AR S. § 38-846(B), (O,

and (F) (fornerly subsection H); see also supra n.1l.

Survivors’ benefits are paid only after the community has been
term nated. The enpl oyee spouse cannot control who receives the
paynments and does not enjoy any part of them The enpl oyee al so
may not transfer or devise his or her “share” of the asset. Thus,
it has been argued, such benefits ought not be considered conmunity
property because they are entirely circunscribed by a statute

limting their paynent to the then current spouse of the deceased

menber. See Lack, 584 S.W2d at 899 (“Since the right to death
benefits can never be established until the death of the
participant, such benefits are not property acquired during the
marriage, and, therefore, are not comrunity property.”). The
| egi sl ature has determ ned who nust receive these benefits. Raul
coul d not designate the beneficiary, nor can we.

The only benefits for which the enpl oyee spouse nmay nane a
beneficiary are in the “refund” category. These consist of
enpl oyee contributions to the plan that have not been paid out in
the formof retirement or death benefits “at the date of death of

the | ast beneficiary.” A RS. 8 38-846(F). Here, Raul was ordered

10
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in the original decree to nane Quillermna as an “irrevocabl e
beneficiary of 50% of any death benefits payable by reason of his
former enploynent with Santa Cruz County.” At sone tine
thereafter, he designated her as a beneficiary of 50%of any refund
benefits, which was all that the |l aw all owed himto do.

W believe the wordi ng of the statute deprives an ex-spouse of
any right or claimto death benefits under the plan. See, e.q.
Arnold, 912 P.2d at 470 (holding that, while death benefits have
characteristics of community  property, the “[Washi ngton]
Legi slature’s designation of the beneficiaries of the statutory
death benefit supersedes characterization of the interest under
community property principles”). At the time of this divorce,
there obviously was no “surviving spouse” eligible to receive
benefits because Raul was still alive and had not yet remarried.
In fact, Ana was required to have been married to Raul for two
years preceding his death in order to qualify under the plan. See
A R S. § 38-846(A).

W think it odd that Guillermna clains a right, grounded in
community property principles, toreceive half of the paynents nade
to Ana when there would have been none available but for Raul’s
fortuitous remarriage at least two years before he died. Even
stranger is the fact that any reasonabl e valuation of Guillermna’s
community property “interest” in such death benefits would have to
be nmeasured by Ana’s |l ongevity rather than her own.

A community property interest should be fixed at the tinme of

11
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divorce. It is true that a such an interest can be contingent on

events that occur after dissolution. See Van Loan v. Van Loan, 116

Ariz. 272, 274, 569 P.2d 214, 216 (1977) (“That there is yet a
condition to be fulfilled prior to the maturation of the right to
paynment of pension benefits does not in any way vitiate the firm
and bi nding nature of the pension terns of the contract.”). W are
unwi | I'i ng, however, to create a cognizable community interest in
death benefits so uncertain that they would vest only upon the
remarriage of the enpl oyee spouse followed by a mninmum two year
duration of that union—and would be paid only on the death of the
enpl oyee spouse for the unknown lifespan of that wunidentified
future surviving spouse. In our view, the evaluation of such an
interest would involve far too nuch speculation to neet any
reasonable criteria for a sound judicial deternination.?

We cannot subscribe to the dissent’s suggestion that the court
m ght take into account an enployee’s intent to remarry. That
woul d nerely add an el enent of subjectivity to an already wildly
specul ative inquiry. It would al so encourage deceptive conduct and

| ess-than-truthful testinony. We suspect that nmany divorcing

4 One mght neverthel ess argue that the non-enpl oyee spouse
shoul d receive a greater share of the retirenent benefits in order
to conpensate for comunity contributions toward the death
benefits. See Toth v. Toth, 190 Ariz. 218, 221, 946 P.2d 900, 903
(1997) (holding that statute requires comunity property to be

di vided “equi tably,” but not necessarily equally). It is difficult
to see how a value can be placed on such a claim given the
contingent nature of the death benefits. In any event, we need not

grapple with the i ssue because it was not raised at the dissolution
or in the present proceedings.

12
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spouses would conceal or deny remarriage plans under such
ci rcunst ances.

We believe the intent behind this statute is to provide for
current survivors of plan nenbers, even at the expense of conmunity
property interests of forner spouses. The nenber has no control
over the benefits, except to nane a refund beneficiary when there
are no ot her surviving beneficiaries under the statute. Ana Parada
is the surviving spouse under AR S. 8§ 38-846, and is entitled to
receive death benefits as such. Quillermna could not have
reasonably expected to receive surviving spouse’s benefits at the
time of dissolution, and apparently knew or suspected that the
di vorce decree was insufficient to give her a 50%interest in them
considering the later attenpted assignnent (which we have
determined to be void) and its incorporation into a nodified
di vorce decree (also ineffective against Ana).

W reverse the trial court in this regard and vacate the

opi nion of the court of appeals.

THOVAS A. ZLAKET, Chief Justice

CONCURRI NG:

STANLEY G FELDMAN, Justice

FREDERI CK J. MARTONE, Justice

13
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Mc GRE GOR Justice, concurring in part and dissenting in
part.

| concur in nuch of the majority opinion. | agree that AR S.
§ 38-850 prohibits an enpl oyee from assigning death benefits and
that Raul’s purported assi gnment of death benefits to Guill erm na,
therefore was invalid. | also agree that CGuillermna is not a
surviving spouse as defined by A RS § 38-846. | di sagree,
however, wth the mgjority’s conclusion that no cognizable
comunity interest exists in the death benefits. Because the
majority’s hol di ng deprives non-enpl oyee spouses of their right to
receive an equitable share of all comrunity property that existed
at the time of dissolution, | dissent.

As the mmjority states, during their marriage, Raul and
Quillerm na purchased the retirenment plan in question, which
provided both retirement and death benefits, wusing entirely
comunity funds and | abor. The question, then, is whether the
provision of Raul’s retirement plan that permtted his subsequent
spouse or qualifying children to receive death benefits constituted
an asset, purchased with community funds, that had sone val ue at
the tinme of dissolution. If it did, Guillermna was entitled to a
distribution of property that took into account the value of the
asset.

The parties failed to submt evidence sufficient to permt the
trial court to determi ne the value of Raul’s right to provide death

benefits if he left qualifying children or a surviving spouse.

14
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Despite that failure, however, it seens obvious that the comunity
paid nore for a retirement plan that included death benefits,
payable to a surviving spouse or to qualifying children, than it
would have paid for a plan with retirement benefits only.
Moreover, the potential recovery by a new spouse if the enpl oyee
spouse remarries, or to qualifying children if no remarriage
occurs, certainly has value to the enployee spouse. If death
benefits were not avail abl e, the enpl oyee spouse woul d have to find
ot her nmeans to provide for a new spouse or qualifying children in
the event of his death, whether by purchasing life insurance or by
acquiring sonme other financial protection.

W nust treat the entire plan as comunity property absent
sone indication that the |egislature intended to deprive a forner
spouse of an interest in this comunity asset. See, e.g., Koelsch
v. Koel sch, 148 Ariz. 176, 180, 713 P.2d 1234, 1238 (1986). | see
nothing in the statutes governing this retirenent plan that clearly
indicates the legislature intended to deprive Guillermna of her
interest inthis community asset. | therefore would concl ude that,
to ensure an equitable distribution of community assets upon
di ssolution, the trial court should endeavor to determ ne the
present value of the entire retirenment plan, including the present
value of the right to assure paynent of death benefits to a
survi ving spouse or qualifying children.

The majority, while recognizing that a community property

i nterest can be contingent on events that occur after dissolution,

15
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see Van Loan v. Van Loan, 116 Ariz. 272, 274, 569 P.2d 214, 216
(1977), declines to recognize Qullermna s community interest
because “the evaluation of such an interest would involve far too
much speculation to neet any reasonable criteria for a sound
judicial determnation.” Op. at Y 23. But recognizing that an
asset is difficult to value says nothing about its character as
comunity or separate property; it sinply tells the parties that
t hey nust present adequate evidence to the trial court to permt a
reasonabl e val uation

W have previously considered the proper treatnent of
contingent benefits at dissolution. Al t hough retirenent plans
i nevitably present valuation difficulties, we held in Koel sch, 148
Ariz. at 181, 713 P.2d at 1239, that retirenent benefits are
comunity property to the extent they are paid for wwth comunity
funds or earned with community efforts. W reached that concl usion
despite the charge by sone critics that “the extensive actuari al
cal cul ations that are necessary to produce a present val ue | unp sum
are expensive, specul ative, and always inaccurate.” 1d. at 184,
713 P.2d at 1242. Because it is inpossible to divine the future,
sone risk always exists that |ife expectancies and/ or estimates of
present val ue may prove wong, but we have not previously permtted
that risk to justify depriving one spouse of property earned by the
marital comunity.

I n Koel sch, we did not reach the issue of howto characterize

or value death benefits, see id. at 182 n.5, 713 P.2d at 1240 n. 5,

16
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but now squarely confront it. Al though the presence of death
benefits may conplicate valuation of a plan, the asset is
neverthel ess community property and nust be taken into account at
di ssol ution. “[Where the community interest in the pension is
fully vested and matured, the trial court should value the
retirement benefits as a whole, including the value of the
survivor’s benefit provision of the retirement plan, in order to
fully and fairly apportion each party’'s share of the retirenent
benefits.” Ilrwinv. lrwin, 910 P.2d 342, 347 (NM C. App. 1995)
(enphasi s added).

O course valuation must take into account the contingent
nature of death benefits and the terns of a particular retirenent
plan. Cf. Johnson v. Johnson, 131 Ariz. 38, 42 n.9, 638 P.2d 705,
709 n.9 (1981) (stating the present value of nonvested pension
benefits “should be discounted to reflect the possibility that
rights will not vest”). Depending upon circunstances and the terns
of a particular plan, the value of this asset will vary. The trial
court, as it always does, should consider relevant evidence to
cal cul ate that value. For instance, if an enpl oyee spouse has no
qualifying children and no plans to re-marry, the value of the
right to provide death benefits may be mnimal. In contrast, if an
enpl oyee spouse has qualifying children or testifies he plans to
re-marry inmmediately upon dissolution, and the spouse qualifies
imediately to receive death benefits, the value may be higher.

The court’s decision as to the valuation of this community asset

17
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W Il necessarily rest on the quantity and quality of proof offered
by the parties.

| would | eave to the parties and the trial court the task of

placing a value on the retirenent plan, including its death
benefits. In Koelsch, we considered the sane plan at issue here
and stated that when “a benefit is matured and payable, . . . the

met hod of division nmust be based on a determ nation of present
val ue.” 148 Ariz. at 183, 713 P.2d at 1241 (1986) (enphasis
added). That value is fixed as of the date of dissolution. I n
Koel sch, we al so expressed a preference for |unp sumdistributions
of community assets. 1d. Under this nethod, the court places a
present value on the retirenent proceeds. The non-enpl oyee spouse
is then awarded other conmmunity property to offset his or her
interest in the plan. See id. This approach, of course,
presupposes sufficient offsetting conmmunity property. | f
sufficient property is not available, the court may inpose a lien
on one spouse’ s separate property, if avail able, to secure paynent
of the other’s share. See A RS § 25-318.C. (West 1991). The
court my also choose to distribute wunder the *“reserved
jurisdiction nmethod” described in Koelsch. 148 Ariz. at 183, 713
P.2d at 1241; see also Johnson v. Johnson, 131 Ariz. 38, 41, 638
P.2d 705, 708 (1981). As is apparent, however, no single nethod is
perfect; each carries with it sonme degree of risk

The problemfor GQuillermna is that she provided no evidence

that woul d have permtted the trial court to place a value on this

18
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asset. Although the nonthly retirenent benefit in this case was
“matured and payable” at the tine of dissolution, the record
reveals no attenpt to present evidence that would permt val uation
of any other part of the plan. The record |ikew se | acks evi dence
from which we can determne whether the community possessed
sufficient assets to offset the value of the death benefits.
Rat her than nake those determ nations, and acting on the basis of
the information supplied by the parties, the trial court ordered a
percentage division of Raul’s nonthly benefits between the two
spouses, but did not expressly reserve jurisdictioninthis regard.
Nei t her party appeal ed that decision. See Peste v. Peste, 459 P.2d
70, 73 (Wash. C. App. 1969) (prohibiting collateral attack on
property settlenment where there was a large disparity between the
property awarded to each party, and where both parties were aware
of all material facts).

The failure of either party to take an appeal |eaves us with
an i nequity we cannot now correct. At dissolution, the trial court
granted GQuillermna fifty percent of Raul’s nonthly retirenent
benefits, which she received, and ordered Raul to nane her as
“irrevocable beneficiary of 50 percent of any death benefits
payabl e by reason of his former enploynent with Santa Cruz County.”
The only death benefits for which he could name a beneficiary were
refund benefits, and Raul conplied with the court’s order. Wen
Raul remarried he had no ability to designate the beneficiary of

the surviving spouse’s paynents.
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Therefore, the parties and the trial court disposed of a
community asset in a specific, albeit legally ineffective, way.
Rat her than take an appeal fromthat disposition, Guillermna |l ater
attenpted to obtain her interest fromAna in what is essentially a
separate action to enforce a void assignnent. | have no doubt that
both Raul and CGuillermna intended that she should recover a
percent age of Raul’s death benefits. The record al so suggests that
they both knew or suspected that the divorce decree was
insufficient to give Guillermna a fifty percent interest in the
death benefits, considering the |ater attenpted assignnent (which
the court has found void) and its incorporation into a nodified
divorce decree (also ineffective against Ana). Under these
circunstances, | see no basis for relief. | therefore agree that
the trial court erred in granting the notion for summary judgnent

and that its judgnent nust be reversed.

Ruth V. MG egor, Justice

Concurri ng:

Charles E. Jones, Vice Chief Justice
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